SUMMARY OF CS/CS/SB 2044 

AS ADOPTED BY THE 2010 FLORIDA LEGISLATURE

MEDICAL MALPRACTICE: Amends § 215.555 delaying the repeal of a provision exempting medical malpractice insurance premiums from emergency assessments to the Florida Hurricane Catastrophe Fund until May 31, 2013. [Section 1].

SURPLUS REQUIREMENT: Amends § 624.408, F.S. to increase minimum surplus requirements from $5 million to $10 million for residential property insurers licensed after July 1, 2010. Existing insurers have until July 1, 2015 to meet new $15 million surplus requirement.
MGAs: Amends section 626.7452, F.S., to eliminate the exception that a managing general agent “MGA” may not be examined as if it were an insurer where the MGA solely represents a single domestic insurer. 

Creates section 628.252, F.S., to require that every domestic property insurer notify the office of its intention to enter into certain agreements, contracts, and arrangements. Prohibits a domestic property insurer from entering into such agreements unless specified criteria are met.
Amends section 624.4085, F.S., to defined a “surplus action level” as a loss of surplus on any quarterly or annual financial report which exceeds 15%, or which cumulatively for the calendar year exceeds 15% as of the most recent filed quarterly or annual report. 

The bill also expands the list of items that must be included in an insurer’s risk based capital plan, including the financial information of all affiliates.
Specifies actions that constitute a “surplus action level event.” Requires an insurer submit to the OIR a risk based capital plan upon the occurrence of such event and sets forth the requirements for such plan. Preserves the existing authority of the office. 

INSURANCE CONSUMER ADVOCATE: Amends § 627.0613, F.S. requiring the Office of the Consumer Advocate to objectively grade insurers annually based on the number of “valid” consumer complaints. This annual report card must be prepared by June 1, 2012, and each June 1 thereafter. 

CONSUMER WEBSITE: Requires OIR to develop a website containing information for a consumer to make an informed choice in choosing an insurance product and company. OIR is required to consider including the following in the website: consumer price comparison, financial strength, underwriting and receivership information, and whether insurers should be required to populate this data and how often. Requires OIR to conduct a cost-benefit analysis before implementing such program. [Section 7]. 
Also specifies the sums $263,000 in non-recurring funds and $47,500 in recurring funds from the Insurance Regulatory Trust Fund are appropriated and one full-time equivalent position and associated salary rate is authorize to the OIR to implement the provisions of the act related to web design. This section shall take effect June 1, 2010. [Section 30]. 
RATE FILINGS: Amends § 627.062, F.S., to require OIR to issue an actual approval, rather than a notice of intent to approve, within 90 days of receipt of a filing. [Section 16]. 
Extends the moratorium on “use and file” for rate increases to December 31, 2011. 

Amends § 627.062 to prohibit the OIR from directly or indirectly limiting an insurer’s ability to include the full amount of acquisition costs in a rate filing. [Section 16]. 
Amends § 627.062 to state that the office may not, directly or indirectly, impede or otherwise compromise an insurer's right to acquire policyholders or advertise, or appoint agents, including, but not limited to, the calculation, manner, or amount of such agents' commissions, if any. [Section 16]. 
Current law allows an insurer to make a separate expedited filing for the adjustment of its property insurance rates based on increased reinsurance costs. The increase is limited to 10%. The bill adds the cost of financing products used as a replacement for reinsurance in conjunction and an “inflation trend factor” published by the OIR within this type of filing. It is still limited to 10 percent per policyholder per year and the bill also provides that if an insurer chooses to use this methodology, it is limited to a total of 10% for all filings in one year. OIR is required to publish an inflation trend factor by January 1, 2011. This factor would not constitute a rule under Chapter 120. 

Deletes the provisions relating to recovery of costs associated with replacing TICL or the reduction in TICL, as well as the cash build up factor for the FHCF. This section also deletes the provision that an insurer may not load expense or profits into this filing. 
Limits application of a rate increase though this methodology to once per policy year. 

Deletes the provision in current law that an insurer cannot use this filing if it has made a rate increase 6 months prior to this filing and cannot make a filing for a rate increase 6 months after this filing. 
Provides that certification of a rate filing is not rendered false when, after making the rate filing, the insurer provides additional or supplementary information at the request of OIR. 
MITIGATION DISCOUNTS: Amends § 627.0629, F.S., to clarify legislative intent for the provision of the most accurate pricing signals available and that the intent of the implementation of mitigation discounts is not to result in a loss of income for the insurer. The bill provides that if an insurer demonstrates that the aggregate of its mitigation discounts results in a reduction of revenue that exceeds the reduction of the aggregate loss that is expected to result from the mitigation, the insurer may recover the lost revenue through an increase in its base rates. Also allows and insurer to include expense or profit load into the costs of reinsurance to replace the reduction in TICL as long as the increase in base rate is not in excess of 10 percent. 

The provision adds the term “debits” to the list of mitigation terms, which include discounts, credits, reductions, or other rate differentials and that the rate filing must take into account the presence or absence of fixtures or construction techniques. 

Removes provision requiring DFS and DCA to develop proposed method for insurers to develop discounts and credits for hurricane mitigation measures directly correlating to uniform home grading scale. 

PRESUMED FACTOR: Deletes an obsolete section that required OIR to establish a presumed factor to reflect changes resulting from medical malpractice legislation passed during the 2003 Special Session. [Section 16]. 
CITIZENS PROPERTY INSURANCE CORPORATION: The Citizens policyholder surcharge is payable upon cancellation or termination of the policy, upon renewal of the policy, or upon issuance of a new policy by Citizens within the first 12 months after the date of the levy or the period of time necessary to fully collect the Citizens policyholder surcharge amount. Citizens may not levy any regular assessments with respect to a particular year’s deficit until it has first levied a policyholder surcharge under this provision. 

Amends § 627.351, F.S., to insert “coastal accounts” in place of “high risk” account language consistently throughout the statute. 

Directs the Division of Statutory Revision to prepare a reviser’s bill for introduction in 2011 to change the term “high risk account” to “coastal account.” [Section 18]. 

Changes the date to December 1, 2012, rather than 2010, on which the boundaries of high risk areas eligible for certain wind only coverages will be reduced if certain circumstances exist. 

Amends provision regarding Board of Governors to state that members appointed for having a demonstrated expertise in insurance shall be deemed to be within the scope of the exemption set forth in s. 112.313(7)(b). 

Prohibits any Board Member from voting on any measure which would inure to one’s personal gain/loss and must publicly state the nature of his/her interest to the assembly and must disclose as a matter of pubic record. 

Prohibits any Board Member from voting on any measure which would inure to one’s personal gain/loss and must publicly state the nature of his/her interest to the assembly and must disclose as a matter of pubic record. [Section 18]. 
EARLY CANCELLATION OF COVERAGE: Amends § 627.4133, F.S., to allow property insurance companies to cancel or nonrenew a policy with 45 days notice if OIR determines that cancellations are necessary to protect the public and approves the insurer’s plan for early cancellation or nonrenewal. Also requires Citizens to give 45 days notice if policy has been assumed by authorized insurer. [Section 19]. 

CHANGE IN POLICY PROVISIONS: Creates new § 627.43141, F.S., to allow an insurer to make a change in policy terms without nonrenewing policyholders that the insurer wishes to continue insuring, provided proper notice is given. Provides required form of notice of policy changes. [Section 21]. 
CLAIM PAYMENT: Amends § 627.7011, F.S., to provide in the event of a loss for which a dwelling is insured on the basis of replacement costs, the insurer initially must pay at least the actual cash value of the insured loss, less any applicable deductible. An insured shall subsequently enter into a contract for the performance of building and structural repairs. The insurer shall pay any remaining amounts incurred to perform such repairs as the work is performed. With the exception of incidental expenses to mitigate further damage, the insurer or any contractor or subcontractor may not require the policyholder to advance payment for such repairs or expenses. The insurer may waive the requirement for a contract as provided in this paragraph. 

An insured shall have a period of one 1 year after the date the insurer pays actual cash value to make a claim for replacement cost. [Section 22]. 

If a total loss of a dwelling occurs, the insurer shall pay the replacement cost coverage without reservation or holdback of any depreciation in value, pursuant to s.627.702(1)(a). [Section 22]. 

Amends § 627.70131, F.S., to specify insurer’s duties within 90 days of receipt of either an initial or supplemental property insurance claim. [Section 23]. 
MITIGATION INSPECTIONS: Amends s. 627.711, F.S., removes requirement that a uniform mitigation form be certified by DFS. Removes provision requiring insurer to accept valid mitigation formed signed by either a “hurricane mitigation inspector certified by MSFHP.” [Section 28]. 

Insurers must accept as valid mitigation verification from a home inspector licensed under s. 468.8314 who has completed at least 3 hours of hurricane mitigation training. Home inspectors must complete at least 2 hours of continuing education each year. 

An insurer may accept a mitigation form from “any other individual or entity recognized by the insurers as possessing the necessary qualifications to properly complete a uniform mitigation form.”  

Also requires that a person who is authorized to sign a mitigation verification form must inspect the structures referenced by the form personally, not through employees or other persons, and must certify or attest to that person's personal inspection of the structures referenced by the form. However, licensees under s. 489.111, may authorize a direct employee, who is not an independent contractor, and who possesses the requisite skill, knowledge and experience to conduct a mitigation verification inspection. Insurers shall have the right to request and obtain information from the authorized mitigation inspector under s. 489.111, regarding any authorized employee’s qualifications prior to accepting a mitigation verification form performed by an employee that is not licensed under s. 489.111. 

Provides that an individual or entity that signs a uniform mitigation form may not commit misconduct in performing hurricane mitigation inspections or in completing a uniform mitigation form that causes financial harm to a customer or the customer's insurer or that jeopardizes a customer's health and safety. Misconduct occurs when an authorized mitigation inspector signs a uniform mitigation verification form that: Falsely indicates that he or she personally inspected the structures referenced by the form; Falsely indicates the existence of a feature which entitles an insured to a mitigation discount that the inspector knows does not exist or did not personally inspect; Contains erroneous information due to the gross negligence of the inspector; or Contains demonstrably false information relating to the existence of mitigation features that may give an insured a false evaluation of the ability of the structure to withstand major damage from a hurricane endangering the safety of the insured's life and property. [Section 20]. 

The licensing board of an authorized mitigation inspector who violates the statute may commence disciplinary proceedings and impose administrative fines and other sanctions authorized under the inspector's licensing act. [Section 20]. 

Any one who obtains evidence of fraud or evidence that an inspector has made false statements in the completion of a mitigation inspection form shall file a report with the Division of Insurance Fraud, together with all of the evidence in its possession that supports the allegation of fraud or falsity. An insurer, person, or other entity making the report is immune from liability in accordance with s. 626.989(4) for any statements made in the report, during the investigation, or in connection with the report. The Division of Insurance Fraud shall issue an investigative report if the division finds that probable cause exists to believe that the inspector made intentionally false or fraudulent statements in the inspection form. Upon conclusion of the investigation and a finding of probable cause that a violation has occurred, the Division of Insurance Fraud shall send a copy of the investigative report to the office and a copy to the agency responsible for the professional licensure of the inspector, whether or not a prosecutor takes action based upon the report. [Section 20]. 

At its expense, the insurer may require that any uniform mitigation verification form provided by an authorized mitigation inspector or inspection company be independently verified by an inspector, inspection company or an independent third party quality assurance provider which does possess a quality assurance program prior to accepting the uniform mitigation verification form as valid. [Section 28]. 

PUBLIC ADJUSTERS: Amends § 626.854, F.A., governing “public adjusters” to provide that compensation for a reopened or supplemental claim may not exceed 20 percent of the reopened or supplemental claim payment. Current law does not contain a fee cap for re-opened or supplemental claims.

Clarifies that current 20% fee cap on claims not related to catastrophe claims means claims that are not based on events that are subject of a declaration of a state of emergency of the Governor. [Section 9]. 

Also provides that it is an unfair and deceptive insurance trade practice for a public adjuster to make statements, advertisements, or solicitations which are deceptive or misleading including: 
(1) A statement or representation that invites an insured policyholder to submit a claim when the policyholder does not have covered damage to insured property; 
(2) Any statement or representation that invites an insured policyholder to submit a claim by offering monetary or other valuable inducement; 
(3) A statement or representation that invites an insured policyholder to submit a claim by stating that there is “no risk” to the policyholder by submitting such claim; and, 
(4) Any statement or representation, or use of a logo or shield, that would imply or could be mistakenly construed that the solicitation was issued or distributed by a governmental agency or is sanctioned or endorsed by a governmental agency. [Section 10]. 

For purposes of this paragraph, the term “written advertisement” includes only newspapers, magazines, flyers, and bulk mailers. 

The following disclaimer, which is not required to be printed on standard size business cards, shall be added in bold print and capital letters in typeface no smaller than the typeface of the body of the text to all written advertisements by any public adjuster: “THIS IS A SOLICITATION FOR BUSINESS. IF YOU HAVE HAD A CLAIM FOR AN INSURED PROPERTY LOSS OR DAMAGE AND YOU ARE SATISFIED WITH THE PAYMENT BY YOUR INSURER, YOU MAY DISREGARD THIS ADVERTISEMENT.” [Section 10]. 

Certain persons who act on behalf of an insurer would be required to provide at least 48 hours notice to the insured, claimant, public adjuster, or legal representative for an onsite inspection of the insured property and authorizes the insured or claimant to deny access to the property if notice is not provided. The insured/claimant may waive notice. [Section 10]. 

Requires the public adjuster to ensure prompt notice of certain property loss claims
Provides that an insurer be allowed to interview the insured directly about the loss claim. 
Prohibits the insurer from obstructing or preventing the public adjuster from communicating with the insured and requires the insurer to communicate with the public adjuster in an effort to reach agreement as to the scope of the covered loss under the insurance policy.
Prohibits a public adjuster from restricting or preventing persons acting on behalf of the insurer from having reasonable access to the insured or the insured’s property. [Section 10]. 

Authorizes the insured’s adjuster to be present for the inspection.

Prohibits a licensed contractor/subcontractor from adjusting a claim on behalf of an insured if such person is not a licensed public adjuster (unless excepted). [Section 10]. 

Amends § 626.8651, F.S., requiring that a public adjuster apprentice complete a minimum of 8 hours of continuing education to qualify for licensure. [Section 11]. 

Amends section 626.8796, F.S., to set forth certain requirements that must be included in a public adjuster contract. [Section 12]. 

TIME FOR FILING NOTICE OF CLAIM. Creates § 626.70132, F.S., to require notice of a claim, supplemental claim, or reopened claim be given to the insurer within 3 years after the hurricane first made landfall or the windstorm caused the covered damage. Sets forth a definition for reopened claim and supplemental claim to mean any additional claim for recovery from the insurer for losses from the same hurricane or windstorm for which the insurer has previously adjusted pursuant to the initial claim. Specifies that this section may not be interpreted to affect any applicable limitation on civil actions provided in s. 95.11 for claims, supplemental claims, or reopened claims timely filed under this section. [Section 13]. 
MISCELLANEOUS: Amends § 624.4095, F.S., to read that for purposes of §§ 624.407 and .408, F.S., capital and surplus requirements, gross written premiums for federal multiple peril crop insurance which are ceded to the Federal Crop Ins. Corp. or authorized reinsurers may not be included in calculation if gross writing ratio. Requires liabilities to be netted against the asset for amounts recoverable from reinsurers. Requires insurer disclosure. [Section 4]. 
Amends § 626.221, F.S., to exempt individuals who have earned the designation of Certified Insurance Representative (“CIR”) from the National Association of Christian Catastrophe Insurance Adjusters from the examination to be a licensed customer representative. [Section 5]. 
Provides the act shall take effect July 1, 2010. [Section 31].
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